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THE WORK OF THE JOINT INTERNATIONAL COMMISSION 
ON PANAMA CLAIMS 

The questions presented to the Joint International Commission 
appointed under the terms of Articles VI and XV of the treaty between 
the United States of America and the Republic of Panama, ratified 
February 26, 1904, were of so unusual a character that a brief statement 
of the principles formulated by the Commission will probably be of 
interest to students of international law. 

The provisions of the treaty under which the work of the Commission 
was organized read as follows: 

Article VI 

The grants herein contained shall in no manner invalidate the titles 
or rights of private land holders or owners of private property in the 
said zone or in or to any of the lands or waters granted to the United 
States by the provisions of any article of this treaty, nor shall they inter- 
fere with the rights of way over the public roads passing through the 
said zone or over any of the said lands or waters unless said rights of 
way or private rights shall conflict with rights herein granted to the 
United States in which case the rights of the United States shall be 
superior. All damages caused to the owners of private lands or private 
property of any kind by reason of the grants contained in this treaty or 
by reason of the operations of the United States, its agents or employees, 
or by reason of the construction, maintenance, operation, sanitation 
and protection of the said Canal or of the works of sanitation and pro- 
tection herein provided for, shall be appraised and settled by a joint 
Commission appointed by the Governments of the United States and 
the Republic of Panama, whose decisions as to such damages shall be 
final, and whose awards as to such damages shall be paid solely by the 
United States. No part of the work on said Canal or the Panama 
Railroad or on any auxiliary works relating thereto and authorized by 
the terms of this treaty shall be prevented, delayed or impeded by or 
pending such proceedings to ascertain such damages. The appraisal 
of said private lands and private property and the assessment of damages 
to them shall be based upon their value before the date of this conven- 
tion. 
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Article XV 

The joint commission referred to in Article VI shall be established as 
follows: 

The President of the United States shall nominate two persons and 
the President of the Republic of Panama shall nominate two persons 
and they shall proceed to a decision; but in case of disagreement of 
the Commission (by reason of their being equally divided in conclusion) 
an umpire shall be appointed by the two Governments who shall render 
the decision. In the event of the death, absence or incapacity of a Com- 
missioner or Umpire, or of his omitting, declining or ceasing to act, his 
place shall be filled by the appointment of another person in the manner 
above indicated. All decisions by a majority of the Commission or by 
the umpire shall be final. 

The first difficulty which confronted the Commission immediately 
after its organization was the clause in Article VI of the treaty, reading as 
follows: "The appraisal of said private lands and private property and 
the assessment of damages to them shall be based upon their value 
before the date of this convention." 

It is evident from the contents of the instrument, as well as from the 
circumstances surrounding the negotiation of the treaty, that this clause 
was intended to prevent speculative manipulation of the lands necessary 
for the construction of the Canal and the auxiliary works. At the time 
of the ratification of the treaty neither the officials of the United States 
Government nor the representatives of Panama foresaw that the United 
States Government would subsequently avail itself of the broadest 
possible interpretation of the clauses of the treaty relating to the ac- 
quisition of the title to all land situated within the Canal Zone. 

In the Act of August 24, 1912, providing for the permanent govern- 
ment of the Canal Zone, the President was authorized under section 3 

to declare by Executive order that all land and land under water 
within the limits of the Canal Zone is necessary for the construction, 
maintenance, operation, sanitation, or protection of the Panama Canal, 
and to extinguish by agreement when advisable, all claims and titles of 
adverse claimants and occupants. Upon failure to secure by agreement 
title to any such parcel of land or land under water the adverse claim or 
occupancy shall be disposed of and title thereto secured in the United 
States and compensation therefor fixed and paid in the manner provided 
in the aforesaid treaty with the Republic of Panama, or such modification 
of such treaty as may hereafter be made. 
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Acting under the authority thus vested in him, President Taft on Decem- 
ber 5, 1912, issued the following executive order: 

By virtue of the authority vested in me by the Act of Congress en- 
titled "An Act to provide for the opening, maintenance, protection and 
operation of the Panama Canal and the sanitation and government of 
the Canal Zone," approved August 24, 1912, I hereby declare that all 
land and land under water within the limits of the Canal Zone are nec- 
essary for the construction, maintenance, operation, protection and 
sanitation of the Panama Canal, and the Chairman of the Isthmian 
Canal Commission is hereby directed to take possession, on behalf of 
the United States, of all such land and land under water; and he may 
extinguish, by agreement when practicable, all claims and titles of 
adverse claimants to the occupancy of said land and land under water. 

In January, 1913, the President of Panama appointed the Honorable 
Federico Boyd, a former President of the Republic, and the Honorable 
Samuel Lewis, a former Minister of Foreign Affairs, to represent the 
Republic of Panama on the Commission. At the same time President 
Taft appointed Dr. Roland P. Falkner, of Washington, D. C, and Dr. 
L. S. Rowe, of the University of Pennsylvania, to represent the United 
States. The American Commissioners arrived on the Isthmus in Feb- 
ruary and on the first of March the first formal meeting of the Commis- 
sion was held. The Commission found itself confronted by an altogether 
exceptional and extraordinary situation. It was the evident intent of 
the treaty of February 26, 1904, to extend the broadest possible protec- 
tion to the property rights of the inhabitants of the Canal Zone. The 
desire on the part of the United States to refrain from any action which 
would undermine or otherwise injure the private property rights was 
further emphasized by the instructions issued by the President to the 
Secretary of War under date of May 9, 1904, in which emphasis was laid 
on the fact that " The inhabitants of the Isthmian Canal Zone are en- 
titled to security in their persons, property and religion, and in all their 
private rights and relations. They should be so informed by public 
announcement. The people should be disturbed as little as possible in 
their customs and avocations that are in harmony with principles of 
well ordered and decent living." 

The most important question confronting the Commission related to 
the status of settlers or occupiers of public lands in the Canal Zone, who 
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went upon such lands prior to the conclusion of the treaty of February 26, 
1904. Under the Colombian law which prevailed in the Canal Zone 
prior to the independence of the Republic of Panama, and which con- 
tinued in force while the Republic of Panama exercised jurisdiction over 
the Canal Zone, occupiers of, or squatters on, public lands, were entitled 
to compensation for the value of their improvements if for any reason 
they were ousted from such lands. Counsel for the United States 
strenuously contended that the transfer of the political jurisdiction over 
the Canal Zone to the United States destroyed any rights that might 
have been acquired by settlers or occupiers under the Colombian law. 
It was argued that under the general principles of American jurispru- 
dence unauthorized occupiers of public lands are mere trespassers, and 
that a trespass cannot be made the foundation of a right. Great legal 
acumen was displayed by counsel both for the United States and the 
parties in interest, and after an exhaustive argument before the Commis- 
sion and prolonged deliberation within the Commission the conclusion 
was finally reached by unanimous vote that settlers or occupiers of 
public lands in the Canal Zone, who went upon such lands prior to the 
conclusion of the treaty of February 26, 1904, were entitled to com- 
pensation for the value of the improvements which they had made on 
such lands. The opinion establishing this principle reads as follows: 

With reference to the status of such occupiers, it is clear that under the 
provisions of the Laws of the United States of Colombia and subsequently 
of the Republic of Panama, cultivators on public lands acquire a right 
to compensation for improvements, which rights were not divested by 
anything contained in the treaty of November 18, 1903, 1 or by the change 
of sovereignty affected by that treaty. 

The rights of occupiers on public lands of the United States of Colom- 
bia to compensation for improvements made thereon, are governed by 
law No. 48 of 1882, which contains the following provisions (Art. V) : 

Cultivators settled on public lands with dwelling, and cultivating such lands, shall 
be considered as possessors in good faith of such lands, and shall not be deprived of the 
possession of such lands, except by due process of law. (Art. 2.) 

In case a cultivator should be deprived of his property through due process of law, 

1 Attention is called to the rule of the Commission, dated August 4, 1913, whereby 
in all matters affecting the rights of private parties, the treaty between the United 
States of America and the Republic of Panama is to be referred to as of the date of 
the exchange of ratifications, to-wit, February 26, 1904. 



742 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

he shall not be dispossessed of the land occupied by him without first being indem- 
nified to the extent of the value of the improvements made on the land, as possessor 
in good faith of the land. 

Improvements shall consist of clearing of the land, embankments, cultivation and 
dwellings, the value of which shall be appraised by experts, as provided for in the 
Judicial Code of the nation or of the state in which the adjudicated land is located. 

Until the value of such improvements shall have been paid, there shall not exist 
against the possessor any action for ejectment from the land. 

In the case of the United States v. Andrade, 2 the Supreme Court of the 
Canal Zone had under consideration the status of an occupier of public 
lands of the United States of Colombia and subsequently of the Republic 
of Panama. In passing on the rights of such occupier, the lower court 
(Circuit Court of the Second Judicial District) said: 

The fact that the defendant remained in undisturbed possession of the land for 
such a length of time, and that he has improved the same, would certainly give him a 
moral right, if indeed he has not a legal one, for any and all improvements that he has 
placed on the land. 

On appeal to the Supreme Court of the Canal Zone, the court, 3 after 
citing the provisions of Articles 2 and 5 of law No. 48, of 1882, said: 

The defendant, besides being considered to all effects by law as a possessor in good 
faith of the land occupied by him, and having occupied it undisturbedly with the 
knowledge and consent of the Colombian authorities, is entitled to the rights provided 
for by Article 739 of the Civil Code, 4 which article provides for the payment of the 
improvements made on the land. 

The Commission rules, therefore, that in all those cases in which rights 
accrued prior to November 18, 1903, to occupiers or settlers on public 
lands, such rights were not divested by the Treaty of November 18, 
1903, 5 and that such settlers or occupiers are entitled to compensation 
for such rights as have accrued. 

2 1 Canal Zone Supreme Court Reports, 64. 

3 Ibid , 75. 

4 Art. 739. The owner of land upon which another person without his knowledge 
shall have built, planted or sowed, shall have a right to make the building, planting or 
sowing his own, upon the compensation prescribed in favor of possessors in good or 
bad faith in the title of Revendication, or to oblige the person who built or planted to 
pay him a just price for the land with legal interest, for all the time he may have had 
possession thereof, and the one who sowed to pay him the rental and indemnify him 
for damages. 

If the building, planting or sowing shall have taken place with the knowledge and 
consent of the owner of the land, he shall be obliged, in order to recover it, to pay the 
value of the building, planting or sowing. (Civil Code of Panama, p. 166.) 

5 Attention is called to the rule of the Commission, dated August 4, 1913, whereby 
in all matters affecting the rights of private parties, the treaty between the United 
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Another question which aroused much interest, and which involved the 
rights of a large number of persons, related to the status of those settlers 
or occupiers of public lands who went upon such lands subsequent to 
the ratification of the treaty of February 26, 1904. The main principle 
here involved was whether the transfer of political jurisdiction over the 
Canal Zone to the United States through the operation of the treaty had 
abrogated the Colombian Cultivators' Law of 1882. 

The question was of such importance that the Commission deemed 
it necessary not only to enter into a most careful consideration of every 
aspect of the situation, but also to file a detailed opinion, setting forth 
the reasons for its decisions. The conclusions arrived at maintain the 
right of the inhabitants of the Canal Zone to compensation for any im- 
provements which they may have made on public lands, even if such 
occupancy began subsequent to the ratification of the treaty of 1904. 
The opinion cf the Commission establishing this principle reads as 
follows: 

It was said by the Supreme Court of the United States, in the case of 
the United States v. Auguizola (1 Wall. 352), in passing on certain prop- 
erty rights involved in the territory ceded by Mexico to the United 
States in 1848: 

They have directed their tribunals, in passing upon the rights of the inhabitants, 
to be governed by the stipulation of the treaty, the law of nations, the laws, usages 
and customs of the former government, the principles of equity, and the decisions of 
the Supreme Court, so far as they are applicable. They have not desired the tribunals 
to conduct their investigations as if the rights of the inhabitants to the property which 
they claim depended upon the nicest observance of every legal formality. They have 
desired to act as a great nation, not seeking, in extending their authority over the 
ceded country, to enforce forfeitures, but to afford protection and security to all just 
rights which could have been claimed from the government they superseded. 

It is in this spirit that the Commission approaches the question as to 
the status of occupiers on public lands subsequent to 1903, who were not 
occupying such lands under leases or revocable licenses issued by the 
Isthmian Canal Commission. We are fully cognizant of the fact that the 
courts of the United States hold that occupiers of public lands acquire 
no rights. 

The only question which presents itself is whether this rule of law 
is applicable to conditions in the Canal Zone. 

States of America and the Republic of Panama is to be referred to as of the date of 
the exchange of ratifications, to-wit, February 26, 1904. 
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It is a general principle of international law, that: 

When political jurisdiction and legislative power over a territory are transferred 
from one sovereignty to another, the municipal laws of the territory continue in force 
until abrogated by the new sovereign. 

This principle was strongly emphasized with reference to the Canal 
Zone in the instructions from the President of the United States to the 
Secretary of War, under date of May 9, 1904. The pertinent portion 
of these instructions reads as follows: 

The inhabitants of the Isthmian Canal Zone are entitled to security in their 
persons, property and religion, and in all their private rights and relations. They 
should be so informed by public announcement. The people should be disturbed as 
little as possible in their customs and avocations that are in harmony with principles 
of well ordered and decent living. 

The laws of the land, with which the inhabitants are familiar, and which were in 
force on February 26, 1904, will continue in force in the Canal Zone and in other 
places on the Isthmus over which the United States has jurisdiction until altered or 
annulled by the said Commission, but there are certain great principles of government 
which have been made the basis of our existence as a nation, which we deem essential 
to the rule of law and the maintenance of order, and which shall have force in said 
zone. The principles referred to may be generally stated as follows: 

"That no person shall be deprived of life, liberty or property without due process 
of law; that private property shall not be taken for public use without just compensa- 
tion; that in all criminal prosecutions, the accused shall enjoy the right of a speedy 
and public trial, to be informed of the nature and cause of the accusation, to be con- 
fronted with the witnesses against him, to have compulsory process for obtaining 
witnesses in his favor, and to have the assistance of counsel for his defence; that 
excessive bail shall not be required nor excessive fines imposed, nor cruel or unusual 
punishment inflicted; that no person shall be put twice in jeopardy for the same 
offence, or be compelled in any criminal case to be a witness against himself; that the 
right to be secure against unreasonable searches and seizures shall not be violated; 
that neither slavery nor involuntary servitude shall exist except as a punishment for 
crime: that no bill of attainder or ex post facto law shall be passed; that no law shall 
be passed abridging the freedom of speech or of the press, or of the rights of the people 
to peaceably assemble and petition the government for a redress of grievances; that 
no law shall be made respecting the establishment of religion or prohibiting the free 
exercise thereof." 

In the consideration of this question, the Commission has also given 
weight to certain principles, which, in view of the exceptional conditions 
prevailing in the Canal Zone, acquire much weight. 

The Canal Zone was acquired for the definite purpose of constructing 
a great international highway. To accomplish this purpose the United 
States acquired complete control over this territory and has exercised 
a vigilant police power. 

The plainest principles of equity required that, in a territory where 
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the inhabitants had been accustomed, from time immemorial, to go upon 
public lands for the purpose of cultivating small tracts in order to secure 
a livelihood, the United States Government give peremptory notice 
that "squatting" would not be permitted on the public lands of the 
United States, and that such occupiers would be removed without 
compensation. 

It is a further fact worthy of consideration that no attempt was made 
clearly to define the precise boundaries of public lands, and that in most 
cases there was nothing to indicate to the claimants, now under consider- 
ation, whether their improvements were being made on public or private 
lands. The fact that the agents of the United States did not know the 
exact limits of such public lands is indicated by the fact that in some 
instances they undertook to issue leases for lands which belonged to 
private parties. 

Not only has there been some uncertainty on the part of the govern- 
ment as to the precise boundaries of public lands, but there has also 
existed much confusion in the public mind as to the limits of public 
property, because of the fact that by the frequent acquisitions by the 
United States, either through purchase or expropriation proceedings, 
land formerly known as private land has been converted into public 
land. These uncertainties would greatly complicate the situation, if a 
rule were adopted denying to occupiers of public lands, rights which 
have been recognized with respect to occupiers of private lands. 

In arriving at any conclusion with reference to occupiers of the public 
lands of the United States within the Canal Zone, the exceptional govern- 
mental and legal conditions prevailing in this strip of territory must 
never be lost sight of. In this connection the following considerations 
deserve particular attention: 

First. The laws of the United States do not extend ex proprio vigore 
to the Canal Zone. Some positive act of the Government of the United 
States is necessary in order to extend the operation of such laws. The 
Commission finds no trace of any positive action of the United States to 
indicate that the Colombian law governing the rights of cultivators to 
compensation for improvements (law No. 48 of 1882) was to be regarded 
as abrogated. In the case of the United States v. Andrade (Canal Zone 
Supreme Court Reports, Vol. 1, p. 69) the Supreme Court of the Canal 
Zone had occasion to pass on the rights accruing under this law. It is 
true that the case involved the question of compensation for improve- 
ments made prior to American occupation, but if the law continued in 
force subsequent to such occupation the principles to be applied remain 
the same. In the course of its opinion in this case the Supreme Court 
said: 

In regard to the rights of settlers upon public lands, Law 48, of 1882, contains, be- 
sides Art. 2, above quoted, Art. 5, which reads as follows: 

Art. 5 of Law 48 of 1882: "In case a cultivator should be deprived of his property 
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through due process of law, he shall not be dispossessed of the land occupied by him 
without first being indemnified to the extent of the value of the improvements made 
on the land, as possessor in good faith of the land. 

"Improvements shall consist of clearing of the land, embankments, cultivation 
and dwellings, the value of which shall be appraised by experts, as provided for in the 
Judicial Code of the Nation or of the State in which the adjudicated land is located. 

"Until the value of such improvements shall have been paid, there shall not exist 
against the possessor any action for ejectment from the land." 

The defendant, besides being considered to all effects by law as a possessor in good 
faith of the land occupied by him and having occupied it undisturbedly (?) with the 
knowledge and consent of the Colombian authorities is entitled to the right provided 
for by Art. 739 of the Civil Code, which article provides for the payment of the im- 
provements made on the land. 

Second. Long before the institution of these proceedings before the 
Joint Land Commission, the right of occupiers to compensation for 
improvements made on private lands was generally recognized by the 
Government of the Canal Zone. In the instructions issued by the Chair- 
man and Chief Engineer of the Isthmian Canal Commission in Circular 
No. 301, dated January 7, 1910, we find the following clause: 

Should there be any buildings or crops located within the area to be covered by the 
waters of Gatun Lake and outside of the Canal channel upon lands belonging to 
private parties, the owners will be paid the actual value of such buildings or crops at 
the time the water reaches the property. 

In other words, the Government of the Canal Zone has recognized, 
and continues to recognize the right to compensation of occupiers on 
private lands, a right not founded upon any doctrine of American law, 
for most of such persons, under standards of American law are mere 
trespassers on private property, and such trespass cannot give rise to a 
right. If, therefore, the right of such persons to compensation is recog- 
nized, such right can only rest on one or both of the following principles: 
(a) Article 739 of the Civil Code of Panama; (b) a broad spirit of equity 
in dealing with the exceptional conditions prevailing on the Canal Zone. 

In short, persons who under American law would be considered as 
mere trespassers on private property, have received repeated and con- 
tinuous recognition of their right to compensation for their improve- 
ments. If Article 739 of the Civil Code of Panama remains in force with 
reference to occupiers on private lands, it would seem but just and eq- 
uitable that Article 5 of the Cultivators' Law (Law No. 48 of 1882) 
should be recognized as remaining in force with reference to the right 
to compensation for improvements made on public lands, thus preserving 
to such occupiers the same rights which they enjoyed prior to the treaty 
of November 18th, 1903. 

Third. A further circumstance to which the Commission has given 
due weight is the fact that the instructions of the President of the United 
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States, dated May 9, 1904, after prescribing with much emphasis, that 
the people of the Canal Zone "should be disturbed as little as possible 
in their customs and avocations that are in harmony with principles of 
well-ordered and decent living," directs that: 

The laws of the land with which the inhabitants are familiar, and which were in 
force on February 26, 1904, will continue in force in the Canal Zone and other places 
on the Isthmus over which the United States has jurisdiction, until altered or annulled 
by the said commission. 

These instructions clearly indicate that the Government of the United 
States was not only prepared to assure to the people of the Canal Zone 
the full and undisturbed enjoyment of their property rights, but was 
anxious to avoid any action the effect of which would be to destroy any 
property or property rights which were recognized by the laws, customs 
and traditions of the people as they existed prior to the treaty of Novem- 
ber 18, 1903. 

The fact that the government of the Canal Zone is distinctively an 
executive government, and that the President of the United States, in 
whom full authority over the Canal Zone was vested by the Act of April 28, 
1904, expressed himself unequivocally with reference to the preserva- 
tion of the property rights of the people, together with the further fact 
that there is nothing to indicate any intent to abrogate Article V of the 
Cultivators' Law of 1882, but that on the contrary there are many cir- 
cumstances which tend to show that it was intended that this article 
should remain in force, justify the conclusion that any rights which may 
have accrued by reason of the operation of Article V of Law No. 48 of 
1882, are entitled to full consideration by this Commission. 

Reasoning, therefore, from the constitutional and legal status of the 
Canal Zone, the exceptional situation created by the fact that the deci- 
sion to remove inhabitants from the Zone was not made until nearly 
ten years after the conclusion of the treaty of November 18, 1903, and 
taking into consideration the principles of law which govern property 
rights in this territory, the Commission has reached the conclusion that 
Article V of the Cultivators' Law of 1882, in force in the Canal Zone at 
the time of the conclusion of the treaty of November 18, 1903, has not 
been abrogated by any action of the United States and still remains in 
force, and that, therefore, those persons who, complying with the pro- 
visions of this act, have made improvements on public lands, are en- 
titled to compensation for the value of such improvements, and awards 
will be made accordingly. 

There still remains for determination, the status of those persons who 
went on public lands after the ratification of the treaty of February 26, 
1904, and who, subsequent to such occupancy, accepted licenses issued 
by the Isthmian Canal Commission. 

With reference to claimants included in this category, it is evident 
that if they had acquired any rights at the time of the acceptance of 
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these licenses, such acceptance did not divest them of the rights which 
had accrued prior to the date of the issuance of the license. Their 
claims, therefore, so far as they relate to rights accrued prior to the 
acceptance of the licenses, are within the jurisdiction of the Commission, 
and should be adjudicated accordingly. 

The third difficult and important question which confronted the 
Commission related to the status of persons who had leased either lands 
or town lots from the Isthmian Canal Commission. The leases issued 
by the Commission were in the nature of revocable leases or licenses. 
In all cases in which tenants entered upon lands under such leases, the 
Commission held that their status must be governed by the terms of the 
lease, and that the Commission was without jurisdiction to grant com- 
pensation for any damages that might ensue because of the termination 
of the lease. The opinion of the Commission passing on this point reads 
as follows: 

In determining the limits of jurisdiction of the Joint Commission 
established by Articles VI and XV of the Treaty between the United 
States of America and the Republic of Panama, concluded November 18, 
1903, it is essential to bear in mind that this Commission was created 
for the purpose of discharging an international obligation, and not 
with the intent of placing under its jurisdiction questions of a purely 
municipal character. It is clear that when a person has accepted a 
revocable lease or license from the United States Government, such 
lease or license is accepted subject to the powers specifically reserved 
by the United States Government or its agent, the Isthmian Canal 
Commission, to revoke the lease or license, and to require the removal 
of any building erected thereon. The relationship is a purely municipal 
one, and involves nothing in the nature of an international obligation 
to be discharged under the treaty. 

We have, therefore, reached the conclusion that it is not within the 
province of the Joint Land Commission to take cognizance of claims 
arising out of the revocation of revocable leases or licenses issued by 
the Isthmian Canal Commission. Such claims have no organic relation 
to the grants contained in the treaty, nor to the international obligation 
which the United States has agreed to discharge under the treaty; and 
for the adjudication of all such claims, the claimants must seek a remedy 
through the procedure afforded by municipal laws. 

In those cases, however, in which persons entered upon lands prior 
to the time of the acceptance of leases or revocable licenses from the 
Isthmian Canal Commission, a different question presented itself for the 
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consideration of the Commission. In passing on the claims of such 
persons the Commission kept constantly in mind the terms of Article VI 
of the treaty of February 26, 1904, which reads as follows: "The grants 
herein contained shall in no manner invalidate the titles or rights of 
private landholders or owners of private property in the said Zone." 

After the fullest possible consideration of the question, the Commission 
reached the conclusion that when the United States, through the acts 
of its agents, deprived persons of rights which had accrued under the 
Colombian Cultivators' Law of 1882, such acts constitute a damage for 
which the party injured has a right to compensation. As was said by 
the Commission in the course of its report: 

Those persons who prior to the issuance of leases or licenses had ac- 
quired rights to compensation under the Colombian Cultivators' Law 
were told by the agents of the United States that unless they accepted 
these leases they would be liable to eviction. The Commission unan- 
imously reached the conclusion that the agents of the United States 
in attempting to substitute a revocable license which deprived the 
cultivator of all right to compensation for the definitive rights which 
had accrued under the Cultivators' Law, inflicted a damage for which 
the party injured has a right to compensation. The fact that no com- 
pensation was made at the time these poor peasants were required to 
accept the revocable licenses, does not diminish the damages which 
they suffered, and gives them a right to compensation under the terms 
of Article VI of the treaty ratified February 26th, 1904. 

It may not be amiss in this connection to say a word concerning the 
conditions under which persons occupying public lands as cultivators 
were required to accept the revocable licenses issued by the Isthmian 
Canal Commission. Practically all of these people belong to the hum- 
blest class, who were not in a position to defend their rights. They were 
confronted with the alternative of accepting the leases or being evicted 
from their homes. It is safe to say that not five per cent of those who 
were required to accept such leases knew the contents of the instrument 
they were signing, either because of their illiteracy or because of a lack 
of acquaintance with the English language, in which all the leases were 
printed. While these facts do not have any bearing on the strict inter- 
pretation of the law governing the rights of such cultivators, they should 
be given weight in arriving at any general estimate of the equities of the 
situation. 

A question of a similar character, and affecting the rights of a large 
number of inhabitants of the Canal Zone, was presented by the status 
of lessees by building lots in some of the municipalities of the Canal Zone. 
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Under the old Colombian system many of the municipalities owned most 
of the land within the limits of the town, which land was leased to the 
inhabitants. The difficulty of determining the precise status of lessees 
of town lots under the Colombian regime was increased by reason of the 
fact that under the Executive order of March 13, 1907, the municipalities 
of the Canal Zone were abolished, and the country divided into a series 
of administrative districts. 

So many difficult and delicate legal questions are involved in the deter- 
mination of the status of such tenants that the only way to make, the 
situation intelligible is to reproduce the opinion of the Commission on 
the leading case, which was that of a man by the name of Juan Sotillo, 
a resident of the town of Gorgona, who leased a town lot from the munic- 
ipality of Gorgona long before American occupation. The question was 
presented to the Commission in the form of a demurrer to the jurisdic- 
tion of the Commission filed by counsel for the United States. The 
opinion of the Commission on this demurrer, which involves the status 
of tenants of town lots, reads as follows: 

On June 23rd, 1913, counsel for the United States filed a demurrer 
to the jurisdiction of the Commission in the matter of the claim of Juan 
Sotillo, which claim is for property owned in the town site of Gorgona. 
In this plea to the jurisdiction of the Commission, counsel for the United 
States contends that any award made to the claimant — 

"Would constitute a departure from the powers delegated to the 
Joint Land Commission by the high contracting parties, in the con- 
vention between the United States of America and the Republic of 
Panama, ratifications of which were exchanged at Washington on 
February 26th, 1904, in that the claimant had suffered no damage by 
reason of the grants contained in said convention, or by reason of the 
operations of the United States of America within the meaning of Ar- 
ticle VI of said treaty, as it is shown on the face of the claim filed that the 
use and occupation of the land upon which the alleged improvements 
were located arose out of a private agreement, license or contract be- 
tween the United States of America and the claimant. 

" It is denied that this claimant has any rights in hand to the property 
described in the statement of claim against the United States of America, 
except such rights as are derived by him under the terms of Isthmian 
Canal Commission lease No. 4093, cancelled the first day of April, 1911." 

Briefly stated, the position taken by counsel for the United States is 
that the status of this claimant is determined by the terms of the Isth- 
mian Canal Commission lease No. 4093, and that under the terms of such 
lease no rights could accrue within the contemplation of Article VI of the 
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treaty ratified February 26, 1904. Furthermore, that the rights of this 
claimant must be adjudged exclusively by the terms of the lease, and 
that any rights which may have accrued prior to the issuance of such 
lease are divested by its acceptance and cannot, therefore, receive the 
consideration of this Commission. 

The questions raised by this plea are so important, involving the status 
of most of the claimants in the town of Gorgona, that it becomes nec- 
essary to enter into a detailed analysis of the situation. 

The legislation of the United States of Colombia governing the or- 
ganization and powers of municipalities, was characterized by a broad 
spirit of liberality in granting to such municipalities the ownership of 
lands included within the municipal district, and in allowing to local 
authorities wide discretionary power to sell or rent the municipal lands 
thus granted. Provisions to this effect are to be found in the following 
laws: 

(a) Article No. 3 of Law No. 2, of March 6, 1832. 

(b) Article No. 177 of Law No. 1, of May 18, 1834. 

(c) Article No. 26 of Law No. 3, of June 13, 1844. 

(d) Article 18 of the Law of October 22, 1855, of the sovereign State 

of Panama. 

(e) Articles 1 to 6 inclusive, of the Law No. 23 of December 31, 1867. 

(f) Articles 238, 240 and 248 of Law No. 149 of December 13, 1888. 
Gorgona was recognized as a parochial district prior to 1855. It was 

organized as a municipal district by the law of September 12, 1855, of 
the sovereign State of Panama. From that date, Gorgona enjoyed all 
the rights and powers granted to municipalities under Colombian law. 

In 1886 the town of Gorgona was destroyed by fire. In order to meet 
the emergency, the civil and military governor of the National Depart- 
ment of Panama, Ram6n Santo Domingo Vila, issued the decree of 
March 16, 1886. This decree, which was intended to facilitate the re- 
construction of Gorgona, contains the following provisions: 

Article III. Former occupiers of town lots shall have preference in the granting 
of permits for the reconstruction of their houses on such lots, or in case it is impossible 
to grant to them permits for their former locations, owing to the change of the town 
plan, new lots, as near as possible to their old locations, shall be assigned. 

Article IV. If, ninety days after the granting of a permit, the person to whom 
such permit has been granted has not undertaken the work of construction, the permit 
shall be deemed to be cancelled. 

Article V. The rights arising out of the granting of a permit cannot be trans- 
ferred without the approval of the authority granting such permit. 

Article VI. A license for the use of a town lot does not give title to the lot oc- 
cupied, and such permit must be renewed every five years. 

Article VII. The municipality of Gorgona shall collect, at the time of the granting 
of the permit, a fee, which shall not exceed fifty (50) centavos for every square meter 
of land for which permits have been granted, and an annual rental of forty (40) 
centavos per square meter, to be paid quarterly in advance. The revenue from this 
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source shall be applied exclusively to the construction and preservation of the public 
buildings and barracks in the District of Gorgona. 

Article VIII. The owners of houses which were not destroyed by fire, or which 
were erected thereafter, shall pay the annual rental referred to in the preceding article, 
and the owners of such houses are required to file with the authorities of the District 
of Gorgona a statement as to the area of the town lots which they occupy and the 
exact boundaries of such lots. 

Less than three years after the issuance of this decree (December 3, 
1888) the Republic of Colombia enacted a comprehensive law governing 
the organization and powers of municipalities. This was the law in 
force at the time of the acquisition of the Canal Zone by the United 
States. It provides (Art. 248) that the property of the former municipal 
districts be transferred to the reorganized municipalities. Furthermore, 
all vacant lands, and all lands of which there were no known owners, if 
situated within the limits of the municipality, are declared to be the 
property of the municipality. 

This law also clearly recognizes the power of the municipality to 
alienate town lots within its limits, and, under certain circumstances, 
makes such alienation mandatory. Article 244 of the act of December 3, 
1888, reads as follows: 

Every town lot belonging to the municipality, which is situated within the limits 
of the town and which is not necessary for some public use, shall be sold in accordance 
with established procedure. 

In order to protect the rights of those who had prior to 1888, rented 
town lots from the municipality, the Colombian Congress passed Law 
No. 50 of November 6, 1894, which provides (Article V) : 

When town lots belonging to the municipality and situated within its limits are 
sold, those persons who have erected buildings on such lots shall, all other things being 
equal, enjoy the preference in the adjudication of such lots. If, however, the owner 
of the building does not desire to purchase the lot at the highest price bid at public 
auction, his rights shall be determined by the application of Articles 739, 966 and 970 
of the Civil Code. 

The three articles of the Civil Code herein referred to provide: 

Article 739. The owner of land upon which another person, without his knowl- 
edge, shall have built, planted or sowed shall have a right to make the building, 
planting or sowing his own upon the compensation prescribed in favor of possessors 
in good or bad faith in the Title of Revendication, or to oblige the person who built 
or planted to pay him a just price for the land with legal interest for all the time he 
may have had possession thereof, and the one who sowed to pay him the rental and 
indemnify him for damages. 

If the building, planting or sowing shall have taken place with the knowledge and 
consent of the owner of the land, he shall be obliged, in order to recover it, to pay the 
value of the building, planting, or sowing. 
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Article 966. A defeated bona fide possessor is also entitled to an allowance for 
the useful improvements made before the answer to the suit. 

By useful improvements shall be understood only such as shall have increased the 
market value of the thing. 

The person seeking the revendication, shall choose between the payment of the 
value thereof at the time of the restitution of the works of which the improvements 
consist, or the payment of the increased value of the thing at said time due to the 
said improvements. 

With regard to the works done after the suit was answered, the bona fide possessor 
shall have the rights only which are granted in the last paragraph of this article to a 
possessor in bad faith. 

The possessor in bad faith shall not be entitled to any allowance for the useful 
improvements referred to in this article. 

But he may take with him the materials of which said improvements consist, pro- 
vided that they can be removed without damage to the thing recovered, and that the 
owner refuses to pay him the price which such materials would be worth after their 
separation. 

Article 970. When there shall be due the defeated possessor a balance by reason 
of expenses and improvements, he may retain the thing until the payment is made, or 
security to his satisfaction is given. 

It is evident, therefore, that the lessors of town lots belonging to the 
municipality of Gorgona acquired certain definitive rights under Colom- 
bian and Panamanian law, and the question arises whether any rights 
thus acquired were divested or in any way affected by: (1) ordinances or 
resolutions of municipality of Gorgona, passed subsequent to American 
occupation; (2) revocable leases or licenses issued by the Isthmian 
Canal Commission. 

Resolutions and ordinances of the municipality of Gorgona 

The resolutions and ordinances of the municipality of Gorgona re- 
lating to the leasing of municipal property are as follows: 

(a) Resolution No. 5 of the municipal council of Gorgona, dated 

March 20, 1905. 

(b) Ordinance No. 2 of the municipality of Gorgona, dated Febru- 

ary 27, 1907, amending resolution No. 5, of March 20, 1905. 

(c) Ordinance No. 8 of the municipality of Gorgona, dated May 17, 

1905. 

(d) Ordinance No. 1 of the municipal council of Gorgona, dated 

February 27, 1907, amending ordinance No. 8 of May 17, 1905. 
The resolution of the municipal council, dated March 20, 1905 (No. 5), 
together with the amending ordinance of February 27, 1907 (ordinance 
No. 2), relate to the rental of town lots, whereas ordinance No. 8, dated 
May 17, 1905, and ordinance No. 1, dated February 27, 1907, and 
approved February 28, 1907, evidently relate to the leasing of agricul- 
tural lands. For the determination of the status of the claimants now 
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under consideration, it is only necessary to consider the resolutions and 
ordinances relating to town lots. 

The resolution of March 20, 1905, provides a procedure for the rental 
of town lots. The provision of Article 1 of this resolution declaring null 
and void "all grants of lots or lands within the radius of the town that 
date from more than ninety days from the date of the concession and on 
which the concessioners have not begun to build," simply follows the 
provisions of Article IV of the decree of Governor Vila of 1886. This 
ordinance in Article 9 provides, by implication, for leases for a term of 
one year, and makes no mention of the rights or obligations of tenants 
in case the lease is terminated. The termination of leases is provided for 
in ordinance No. 2 of February 28, 1907, amending resolution No. 5. 
The pertinent portion of this ordinance reads as follows: 

Article 13. The lessee of any lot of land leased under the terms of this resolution 
shall deliver the same when called upon by the Mayor to do so, in the event the land 
is required for use by the municipality, the Government of the Canal Zone, or the 
Isthmian Canal Commission. 

This amendment shall not be construed to abridge any rights which present lessees 
may have to notice respecting revocation of their leases or to any compensation for 
improvements placed on the land. It is, however, understood that upon expiration 
of the period of notice to which lessees may be entitled under the laws in force on the 
Canal Zone — such period dating from the approval of this ordinance — all lessees will 
hold their land subject to the terms of this amendment. 

After careful consideration of the whole situation, the Commission 
has reached the conclusion that, while it was entirely within the power of 
the municipal council of Gorgona to provide for the leasing of town 
lots, it was beyond the power of the municipality to amend either the 
law of 1894 or the provisions of the Civil Code. 

Whatever, therefore, may have been the conditions under which the 
town lots of Gorgona were leased, the ordinances of the municipality 
could not deprive tenants of rights secured to them by the act of 1894, 
and by Articles 739, 966 and 970 of the Civil Code. 

That the action of the municipality could not have the effect of under- 
mining or divesting rights guaranteed under the Civil Code is further 
confirmed, if such confirmation were necessary, by an examination of 
the general policy of the Government of the United States in the Canal 
Zone as laid down by the President of the United States in his instruc- 
tions to the Secretary of War, under date of May 9, 1904, the pertinent 
portion of which reads as follows: 

The inhabitants of the Isthmian Canal Zone are entitled to security in their persons, 
property and religion, and in all their private rights and relations. They should be so 
informed by public announcement. The people should be disturbed as little as pos- 
sible in their customs and avocations that are in harmony with principles of well- 
ordered and decent living. 

The laws of the land, with which the inhabitants are familiar, and which were in 
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force on February 26, 1904, will continue in force in the Canal Zone, and in other 
places on the Isthmus over which the United States has jurisdiction, until altered or 
annulled by the said Commission, but there are certain great principles of government 
which have been made the basis of an existence as a nation which we deem essential 
to the rule of law and maintenance of order, and which shall have force in said zone. 
The principles referred to may be generally stated as follows: 

That no person shall be deprived of life, liberty, or property without due process of 
law; that private property shall not be taken for public use without just compensation, 
that in all criminal prosecutions the accused shall enjoy the right of a speedy and 
public trial, to be informed of the nature and cause of the accusation, to be con- 
fronted with the witnesses against him, to have compulsory process for obtaining 
witnesses in his favor, and to have the assistance of counsel for his defense; that 
excessive bail shall not be required nor excessive fines imposed, nor cruel or unusual 
punishment inflicted; that no person shall be put twice in jeopardy for the same 
offense, or be compelled in any criminal case to be a witness against himself; that the 
right to be secure against unreasonable searches and seizures shall not be violated; 
that neither slavery nor involuntary servitude shall exist except as a punishment for 
crime; that no bill of attainder or ex post facto law shall be passed; that no law shall 
be passed abridging the freedom of speech or of the press, or of the rights of the people 
to peaceably assemble and petition the government for a redress of grievances; that 
no law shall be made respecting the establishment of religion or prohibiting the free 
exercise thereof. 

Leases or licenses issued by the Isthmian Canal Commission 

It now remains to examine the effect of the acceptance of Isthmian 
Canal Commission leases or licenses on the status of those claimants who 
occupied town lots either under the renewable permits issued under the 
decree of March 16, 1886, or under leases from the municipality of 
Gorgona granted prior to the executive order of the President of the 
United States, dated March 13, 1907, which order abolished the munic- 
ipalities of the Canal Zone. 

Tenants of municipal lands belonging to this category acquired cer- 
tain definite rights to compensation in case of eviction, under Law No. 
50 of November 6, 1894, and under Articles 739, 966 and 970 of the 
Civil Code. These rights were not divested by the acceptance of the 
Isthmian Canal Commission licenses, and the claims of such persons, 
therefore, come within the jurisdiction of this Commission. 

The Commission has, therefore, reached the conclusion: 

First. That nothing contained in the resolution No. 5 of the munic- 
ipality of Gorgona, dated March 20, 1905, or in ordinance No. 2, dated 
February 28, 1907, can deprive those persons who occupy town lots 
either under the decree of March 16, 1886, or under a lease from the 
municipality of Gorgona, of the protection granted by Law No. 50 of 
1894, or of Articles 739, 966 and 970 of the Civil Code, and it is immate- 
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rial in this connection whether such leases were acquired from the 
municipality of Gorgona prior to American occupation or subsequent 
thereto. 

Second. Those persons, who, prior to March 13, 1907, possessed either 
renewable permits under the decree of March 16, 1886, or leases from 
the municipality of Gorgona are entitled to the protection of Article 5 
of the law of 1894 and of the provisions of Articles 739, 966 and 970 of 
the Civil Code, specifically referred to in that law, and the subsequent 
acceptance of Isthmian Canal Commission leases or licenses does not 
divest them of the rights thus acquired. 

Third. The plea of counsel for the United States in this case does not 
raise the question as to the status of claimants who, at the time of the 
acceptance of Isthmian Canal Commission leases or licenses, did not 
possess either a permit issued under the decree of 1886 or a lease issued 
by the municipality of Gorgona. 

In view of the conclusions herein formulated, the Commission orders 
that the plea of counsel for the United States to the jurisdiction of the 
Commission be overruled. 

In the appraisal of the lands in the Canal Zone taken over by the 
Government of the United States,- an interesting question of interpreta- 
tion presented itself to the Commission. Article 6 of the treaty of 
February 26, 1904, provides: "The appraisal of said private lands and 
private property and the assessment of damages to them shall be based 
upon their value before the date of this convention." 

It was evident that the purpose of this clause was to prevent the 
burdening of the United States Government with speculative values on 
the lands which it might require for the construction of the Canal. 
The Commission undertook a careful investigation of land values prior 
to 1904 and found that owing to the unstable conditions that prevailed 
under Colombian rule, there was no market for real estate, and that 
there were comparatively few transfers recorded. Many of those re- 
corded represented the foreclosures of mortgages rather than the direct 
results of bargain and sale. The fact, furthermore, that nearly ten years 
had elapsed since the ratification of the treaty greatly increased the 
difficulty of determining the value of lands prior to the ratification of the 
treaty. After prolonged discussion of the question, the Commission on 
the 25th of March, 1913, adopted the following rule: 

In determining the value of lands taken by the United States, the 



WORK OF JOINT INTERNATIONAL COMMISSION ON PANAMA CLAIMS 757 

Commission must be governed by the terms of Article VI, which pro- 
vides: 

The appraisal of said private lands and private property and the assessment of 
damages to them shall be based upon their value before the date of this convention. 

In the application of the treaty, the Commission will follow the prin- 
ciples of the Commission of 1908, which are stated in their report to 
have been the following: 

To hear all evidence presented bearing upon the fair value of the property to be 
expropriated by the United States, and upon damages thereto." to consider especially, 
as elements of such valuation, the extent and character of the property affected, its 
location, for what it is adapted or could be adapted within a reasonable time; as well 
as to take into account other pertinent considerations, and, in determining the basis 
upon which damages are to be assessed, to eliminate from consideration the effect 
which the building of the Canal may have had upon the value of such estates. 

The application of this rule proved entirely feasible, as well as satis- 
factory, and convinced the inhabitants of the Canal Zone that the United 
States had no desire to deal harshly with them in the adjustment of their 
rightful claims. 

Leo S. Rowe. 



